
Slide 3 – Direct Participation in Hostilities 

We ended the last section with a lesson on the status of people in the battlefield. Let’s do a quick review: 

what were some of the categories of people?  

(make sure the class gets at least: combatant, and civilian. If they can get non-combatant and members 

of an organized armed group, that’s great – but feel free to remind them if they’re struggling) 

We discussed that these groups of people have different protections. Specifically, civilians are protected 

from direct attack, but they are not allowed to participate in hostilities. Combatants are allowed to 

participate in hostilities (and cannot be criminally prosecuted for doing so), but they are not protected 

from direct attack.  

But the status of these people can change. Civilians lose their protection from direct attack when they 

participate in hostilities.  

Both AP I and AP II state that civilians are generally protected “unless and for such a time as they directly 
participate in hostilities.” While this is widely accepted, the concept of direct participation in hostilities 
goes beyond what some states, including the United States, consider customary international law. Hoping 
to achieve some clarity, a group of scholars and the ICRC have identified elements of this norm. 
 
Acts that constitute direct participation in hostilities will satisfy three elements:  

1. Threshold of Harm. The act must be likely to adversely affect the military operations or military 
capacity of a party to an armed conflict or, alternatively, to inflict death, injury, or destruction 
upon persons or objects protected against direct attack. 

2. Direct Causation. There must be a direct causal link between the act and the harm likely to result 
from the act or from a coordinated military operation of which the act constitutes an integral 
part.  

3. Belligerent Nexus. The act must be specifically designed to directly cause the required threshold of 
harm in support of a party to the conflict and to the detriment of the opposition.  
 

Can you think of examples of civilians directly participating in hostilities? 
 
Possible Answers include: Urban guerrillas operating at night, but functioning as civilians during the day 
(so-called “revolving door fighters”), persons controlling IEDs, preparatory collection of tactical 
information, transporting or positioning of weapons, and the loading of explosives into a suicide vehicle. 

 
Slide 4 – DPH Duration 
 
If a civilian does directly participate in hostilities how long do they lose their protection for?  
 
Interpretations differ, but the most standard answer is that they stop being protected as soon as they take 
an action that will help them prepare to commit the act of direct participation. They remain targetable 
through any travel to committing the act, through the commission of the act itself, and the return from 
the act. They cease to be targetable once they’ve returned from the act, or once they are no longer 
distinguishable from other civilians.  
 
Slide 5 – DPH Example 
 



Let’s look at how this plays out in practicality.  
 
(Click to build slide)  

As we learned, direct participation in hostilities is the concept where by civilians can temporarily lose the 

protection against direct attack. Article 51 of Additional Protocol I provides the general protection for 

civilians, stating that civilians shall not be the object of attack.  

(Click to build slide)  

But, it also states that civilians shall enjoy this protection, unless and for such time as they take a direct 

part in hostilities. Put another way, as long as civilians do not engage in the fighting, they are entitled to 

protection from direct attack.” 

(Click to build slide)  

Once a civilian decides to directly participate in the hostilities, his protection as a civilian is suspended 

and he can be attacked in the same manner as combatant for a long as he participates. 

(Click to build slide)  

A civilian’s protection from direct attack is suspended as soon as he begins measures preparatory to a 

specific act of direct participate. In simple terms, measures preparatory mean that the person has 

started doing some activity necessary to participate in the fighting. In this example, a civilian decides to 

build an explosive device and place it in the road to attack military forces. As he gathers the explosive 

materials and begins assembling the device, he is conducting measures preparatory. At this point his 

protection as a civilian is suspended and he is subject to attack in the same manner as a combatant. 

(Click to build slide)  

He remains subject to attack, while he travels to the site where he will place explosive. 

(Click to build slide)  

Even if he stops for the night, his protection as a civilian remain suspended and he continues to be 

subject to attack. 

(Click to build slide)  

The actions of a civilian conducting measures preparatory and traveling to the site are often 

undetectable. However, once he arrives on site and begins to emplace the explosive device, it generally 

becomes obvious he is taking a direct part in hostilities. In fact, it is at this moment that most people are 

identified as taking a direct part in hostiles. 

(Click to build slide)  

Once he has finished emplacing the explosives he does not immediately regain his protections as a 

civilian. The act of direct participation continues and the protection afforded civilians remains suspended 

while he travels back to the site where he started his act of direct participation. 

A civilian taking a direct part in hostilities typically regains his protected status as a civilian in one of two 

ways.  



(Click to build slide)  

He becomes intermingled with other civilians to the point he can no longer be identified as the person 

who committed the act and therefore cannot be targeted under the principle of distinction. 

(Click to build slide)  

 Or he returns to the site where he began his act of direct participation.  

During his travel back, his protections as a civilian remain suspended and are only regained when his 

return is complete. At this point, he regains his protections as a civilian and cannot be deliberately 

attacked. That does not mean he cannot be arrested or captured for his act of emplacing explosives. It 

does mean that he can no longer be attacked as if he were a combatant. 

 
Slide 6 – Organized Armed Groups 
 
In the conflicts in Iraq and Afghanistan, as in well as many other non-international armed conflicts, some 
of the parties to the conflict are organized armed groups. These groups do not tend to wear uniforms to 
distinguish themselves, and while they are organized, they don’t necessarily have the same rigid 
membership structure as government forces do. So it can be hard to tell who is a member of the group 
and who isn’t. And it can be even harder to tell who has the role of a fighter, and who is just providing 
services like cooking, or laundry.  
 
When we talk about fighters, we mean people who have a “continuous combat function.” That’s a term 
the ICRC uses, and it means that the person directly participates in hostilities on a long term basis, though 
that may not be their only, or even necessarily their primary role. This kind of person can be targeted at all 
times, much like a combatant. But they do not get the other privileges of a combatant – for example, if 
captured, they would not have Prisoner of War status, and they can be criminally prosecuted for 
participating in hostilities.  
 
Someone who supports the armed group, but doesn’t directly participate in hostilities, or perhaps only very 
rarely participates in hostilities is still considered a civilian. This kind of person cannot be the subject of 
direct attack – they are in a similar role to a civilian accompanying the forces – like an embedded 
journalist.  
 
Slide 7 – Organized Armed Groups Example 
 
Let’s take a look at how this plays out in reality.  
 
(Click to build slide) Say we have a civilian who is sympathetic to the cause of a particular organized armed 
group in his country. He communicates with members of that group and eventually decides to join them, 
specifically in a role as a fighter.  
 
(Click to build slide) Maybe there’s a state member to the conflict that is listening into radio or phone 
communications, so they know that he has joined the group. Perhaps they even know that he has joined as 
a fighter.  
 



(Click to build slide) More likely, though they won’t have this kind of intelligence. Instead the fighter will 
commit a specific act of direct participation.  
 
(Click to build slide) And once he commits the act of direct participation, the state actor will monitor him as 
someone who directly participates in hostilities.  
 
(Click to build slide) As he participates in more acts, the state forces will confirm that he has a continuous 
combat function.   
 
(Click to build slide) Once it is determined that he is a member of an organized armed group with a 
continuous combat function, the state forces will add him to a list of people can be targeted by the at all 
times.  
 
(Click to build slide) But what if he decides to leave the group, or cease to participate in hostilities?  
 
(Click to build slide) The state forces will continue to monitor his actions, and if they have no new 
intelligence of his participation in hostilities for a certain period of time, they will remove him from their 
list of targetable people. He could also publicly renounce his association with the organized armed group, 
but this can be pretty dangerous, so it’s not a common thing for people to do.  
 
Interactive Activity: Choose a group of volunteers to leave the room (no more than a quarter of the 
participants). These are the soldiers. While the soldiers are out of the room, one volunteer is selected to be 
the direct participant in hostilities. A few of the others are selected to be sympathizers. The remainder are 
civilians.  
 
The direct participant in hostilities can “kill” people by making eye contact and blinking at them. The soldiers 
must figure out who the direct participant is. The sympathizers can help the direct participant by distracting 
the soldiers, including by making eye contact with others, but they cannot blink while making eye contact. 
The soldiers can also be “killed” by the direct participant.  
 
If the soldiers make a wrong guess, they should be told they just killed a civilian. Every time the direct 
participant “kills” someone, the soldiers should be told they need to hurry up because people are dying.  
 

Slide 8 – Who is Protected 

We saw how civilians can lose their protection from direct attack under IHL if they directly participate in 

hostilities. This is one of many ways people can gain or lose protections under IHL.  

Combatants can become protected from direct attack if they’re out of the fight, or “hors de combat.” 

There are different ways combatants can become hors de combat: by being so badly injured, you can’t 

fight; by being taken captive; by being shipwrecked; and so on.  

Other people who are protected from direct attack include the different categories of civilians we 

discussed in the last section. This includes civilians accompanying the armed forces, as well as civilian 

medical relief personnel.  

Noncombatants are also protected from direct attack. Who remembers what a noncombatant is? (a 

medic or a chaplain).  



Each of these categories of people also get different protections and entitlements if they are taken 

captive.  

Slide 9 – If Captured 

You’ve probably heard of a Prisoner of War. This is a designation given to certain categories of people 

who are taken captive by enemy forces. This category has existed since before the Geneva Conventions, 

although the Geneva Conventions (specifically GC III) have gone a long way toward ensuring humane 

treatment of POWs.  

Article 4 of GC 3 outlines specifically who is entitled to POW status. This slide doesn’t go into every detail 

and caveat of that, but these are the main categories of people who are protected by GC III.  

What’s the biggest category of persons here that’s not protected by Prisoner of War status?  

(pause here and let people answer) 

Civilians. Why is that? 

(pause here and let people answer) 

As you might have gathered from the slides, it’s because civilians should not be held, other than for 

security purposes. If a government has jurisdiction to try a civilian for a crime, then they should not be 

held as a Prisoner of War, but should enter into that country’s normal criminal justice process, and be 

treated in accordance with Human Rights Law.  

There are two other big categories to address here. One is addressed by the Geneva Conventions, and 

the other isn’t.  

What is the one that’s addressed by the Geneva Conventions?  

Retained personnel. Remember the category of non-combatants? Who did it consist of?  

Chaplains and Medics. And what is the job of a chaplain or a medic? 

They provide services to their troops, but they do not participate in hostilities. So it makes sense that 

there is no danger to the detaining power in releasing them. For that reason, they can only be retained if 

they have troops to tend to.  

The other big category left is members of an organized armed groups. They’re not civilians, and they 

don’t properly fall into any of the other categories under GC III Article 4.  

This is part of why there was so much controversy over how to treat detainees at the beginning of the 

war in Afghanistan. While U.S. domestic law has largely settled on a system to deal with this type of 

detainee, legal norms are still being developed under international law.  

Unfortunately, we don’t have enough time to cover this topic in depth – it could be its own class. If 

you’re interested in learning more, I can recommend some further reading after class.  

Slide 10 - What is protected 



Another thing we learned about in the previous section is the principle of military necessity, and what 

constitutes a valid military objective. There were four characteristics of an object we could look at to 

determine whether its destruction would help secure the submission of the enemy. Does anyone 

remember any of those characteristics?  

(If the class doesn’t remember, try to help prompt them to produce the answer: nature, purpose, use 

location) 

By default, all things should be presumed to be civilian objects. But some objects get additional 

projection and require extra scrutiny before they lose their protection from attack. Medical facilities, 

both military and civilian, cultural and historical sites, and religious facilities are entitled to enhanced 

protections. Their use for military purposes is also prohibited so that they don’t become military 

objectives.  

Like protected people, the rationale behind these rules is that if there is no military advantage for 

attacking these places, then the Principle of Military Necessity does not apply. Unless they are used by 

fighters to commit acts harmful to the enemy, they cannot be attacked. 

Also, many of the places that receive special protection are places that alleviate suffering and their 

destruction would violate the IHL Principle of Limiting Unnecessary Suffering.  

Slide 11 – Distinctive Emblems 

One way to help ensure that people and places get the protections that they are supposed to be afforded 

under IHL is the use of distinctive emblems.  

In an effort to standardize a symbol for medical personnel and facilities, the Red Cross was the first 
distinctive emblem authorized in the original 1864 Geneva Conventions. It has no religious meaning but is 
the inverse of the Swiss flag - a white cross on a red background.  
 
However, the standardization of this symbol did not last long as some nations preferred other emblems. 
The first new emblem was the Red Crescent, which is the inverse of the Ottoman Empire flag, a white 
crescent on a red background. It was officially recognized in the late 1800’s.  
 
Over time more countries started to use their own emblems. To stop this practice, it was determined that 
only three symbols would exist, the Red Cross, Red Crescent, and the Red Crystal - a neutral emblem that is 
clearly not linked to any country or religion. It was approved in the 2005 Additional Protocol III, but has 
seen very little use in practice. Today the Red Cross, Red Crescent, and Red Crystal are all authorized 
protective emblems.  
 
There are two uses for the emblems. The first is protective use.  When emblems are used for protective 
purposes, medical and religious personnel as well as medical facilities, medical vehicles and medical 
supplies are protected against direct deliberate attack. Civilian medical personnel and facilities can also 
use the protective emblem if authorized by their country to do so.  
 
People and places protected by the emblems can temporarily lose their protection if the people engage in 
the fighting or if the places are used by combatants to commit acts harmful to the enemy.  For example, if 
soldiers take over a medical clinic and use it as a fighting position to fire on the enemy, the medical clinic 



can temporarily lose its protected status and can be fired on. Of course, care must still be taken to limit the 
effects on the clinic and it regains its protected status as soon as it is no longer being used for fighting.  
 
Slide 12 – Distinctive Emblems (indicative use) 
 
The second use of the emblems is indicative use. Indicative use is when the emblems are used to identify 
persons, vehicles, and facilities that are part of the Red Cross and Red Crescent Movement. Generally, 
when emblems are used for indicative reasons the emblems are smaller.  Examples are a Red Cross shirt, 
hat, or lapel pin worn by a Red Cross volunteer or staff, like me!  
 

Slide 13 –  
 
This was a very brief overview of IHL. If you are interested in learning more we have additional classes that 
go further in-depth.  Thank very much for you attending today. I am happy to take any questions for the 
remainder of the time we have.  Thank you! 
 


