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In 1996, the United Nations General Assembly requested the International Court of            
Justice (ICJ) to render its advisory opinion on the question: “Is the threat or use of nuclear                 
weapons in any circumstance permitted under international law?”. The ICJ found that there is              
neither a specific authorization or a specific prohibition on the threat or use of nuclear weapons                
under international law, but most importantly, concerning the compatibility of nuclear weapons            
with the law of armed conflict, in clause E of the Advisory Opinion, it decided as follows: 
 

“It follows from the above-mentioned requirements that the threat or use of nuclear             
weapons would generally be contrary to the rules of international law applicable in armed              
conflict, and in particular the principles and rules of humanitarian law; 

However, in view of the current state of international law, and of the elements of fact at                 
its disposal, the Court cannot conclude definitively whether the threat or use of nuclear weapons               
would be lawful or unlawful in an extreme circumstance of self-defence, in which the very               
survival of a State would be at stake;” 

 
Although the ICJ affirmed that the use of nuclear weapons is generally contrary to              

international humanitarian law, it stated that it could not give a definitive answer regarding their               
use in extreme circumstances of self-defense. However, this paper respectfully advances that the             
Court erred in affirming that the aforementioned circumstances could justify the threat or use of               
nuclear weapons, since self-defense pertains to the field of jus ad bellum and not jus in bello. 
  

Jus ad bellum, the body of law that disciplines the use of force by States, rules that the                  
only acceptable resort to the use of force is under self-defense and collective security operations,               
as enshrined in Article 2(4) of UN Charter. It could be argued that, in armed conflicts, at least                  
one side is acting unlawfully and violating jus ad bellum. Although one side is to be blamed for                  
the first act of violence, under jus in bello, both sides are submitted to its rules and that is when                    
we can clearly see the difference between it and jus ad bellum. Jus in bello, or international                 
humanitarian law, refers to the humanitarian rules to be respected in times of warfare. For its                



application, which side is fighting a just or an unjust war is irrelevant. In other words, arguments                 
based on jus ad bellum cannot be taken as valid for justifying that, for example, those acting in                  
self-defense would have more rights under IHL. This principle, called equality of belligerents, is              
expressed in the Additional Protocol I to the 1949 Geneva Conventions, in its Art. 96(3)(c) and it                 
ratifies the difference between jus ad bellum and jus in bello. Thus, self-defense may not be used                 
as grounds for deciding whether the threat or use of nuclear weapons would be lawful or                
unlawful. 

 
It is enshrined in Common Article 1 of the Geneva Conventions of 1949 that parties must                

respect the Conventions’ provisions “in all circumstances”. One of the ramifications of that rule              
is that, if a party to a conflict violates the rules of international humanitarian law, the opposing                 
party cannot use that fact to justify its own violations of IHL, something called the principle of                 
non-reciprocity. This is further confirmed by Article 60(5) of the 1969 Vienna Convention on              
the Law of Treaties, which rules that the principle of reciprocity, present in other bodies of                
international law, does not apply to “provisions relating to the protection of the human person               
contained in treaties of a humanitarian character, in particular to provisions prohibiting any form              
of reprisals against persons protected by such treaties”. 

 
IHL either restricts or prohibits certain means and methods of warfare on the basis of the                

rule of limited warfare which rejects total war by providing that: “the right of the Parties to the                  
conflict to choose methods or means of warfare is not unlimited”. This rule originates from the                
duty of the parties to balance the concerns of humanity on the one hand and military necessity on                  
the other hand. In this light, it is reasonable to conclude that this balance could not be                 
accomplished by making use of weapons that are indiscriminate by nature. 
 

According to the principle of distinction, the parties to the conflicts must at all times               
distinguish between civilians and combatants, and between civilian objects and military           
objectives. Attacks may only be directed against combatants and military objectives. The            
principle is codified in Article 48, and Article 51, paragraph 2, as well as Article 52, paragraph 2                  
of API, and it is also considered to form part of customary international law. Civilian objects are                 
defined by exclusion, meaning those which are not military, for example, residential areas,             
schools, hospitals, and historic monuments. 

 
From the aforementioned rule derives another one that prohibits the use of weapons that              

are incapable of distinction by nature, which is established in Additional Protocol I, Article              
51(4). It is logical to think that nuclear weapons are included in that category, as with this type of                   
weapon it is almost impossible to predict the damage to be caused and those it would affect,                 
especially due to radioactive material that may be carried by the wind for long distances and in                 



unpredictable directions. For example, it was reported that nuclear fallout from the Bikini Atoll              
test was found in locations as far as Japan, Australia, India, the USA, and even Europe. 

 
In support of nuclear weapons falling into the aforementioned prohibition, we point out to              

Article 56 of Additional Protocol I and Article 15 of Additional Protocol II, which consider that                
works and installations containing dangerous forces are considered protected objects, as their            
destruction may release such forces and cause severe losses among the civilian population.             
Nuclear electrical generating stations are expressly listed as falling into the aforementioned            
category in Article 56 of AP I. If the danger of such forces to civilian lives was recognized to be                    
so great as to outright prohibit any attack that would release them from such structures, there is                 
no reason why the same danger should not be recognized in the case of weapons that would                 
release such dangerous forces themselves. 

 
In the hypothetical situation of extreme circumstances of self-defense outlined by the ICJ,             

it may be said that the actions of the party acting in self-defense are lawful in the field of jus ad                     
bellum, as a State has the right to resort to the use of force in self-defense. However, once an                   
armed conflict has been initiated, the parties to the conflict are equally submitted to the norms of                 
international humanitarian law, and lawfulness or unlawfulness under jus ad bellum may not be              
raised as a justification for violating them. In this sense, the party making use of nuclear weapons                 
would be doing so lawfully under jus ad bellum, but still violating jus in bello, due to the fact                   
that nuclear weapons would release dangerous forces, the effects of which cannot be limited as               
required by IHL, rendering them indiscriminate by nature. 

 
Due to the aforementioned reasons, it may respectfully be affirmed that the second             

paragraph of clause E of the ICJ’S 1996 Advisory Opinion on Nuclear Weapons was, therefore,               
misconceived in the face of evidence that demonstrates the contrariness of the use of nuclear               
weapons to the rules of international humanitarian law under all circumstances. 


